INDEPENDENCE CITY COMMISSION
SPECIAL SESSION AGENDA
June 29, 2023
9:00 AM
Civic Center Memorial Hall

To participate by conference call:
1 785-289-4727 Conference ID: 580 775 364#

The Agenda shall be as follows:

L. SPECIAL SESSION
A. Call to Order
11. ITEMS FOR COMMISSION ACTION

A. Consider authorizing Precision Railway to proceed with its project and authorizing the City
Manager to execute any related documentation.

I1I. ADJOURNMENT
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REQUEST FOR COMMISSION ACTION
CITY OF INDEPENDENCE
June 29, 2023
INDEPENDENCE
—— KANSAS —
Department Finance Director Approval Lacey Lies

AGENDA ITEM Consider authorizing Precision Railway to proceed with its project and
authorizing the City Manager to execute any related documentation.

SUMMARY RECOMMENDATION Authorize the project to proceed.

BACKGROUND On November 10, 2022, the Commission accepted an Economic
Development Grant from KDOT for rail improvements on behalf of Precision Railway
Company. On June 20, 2023, the City received bids for this project. Precision Railway
Company reviewed the bids and selected the lowest bidder in all phases of construction.
Precision is seeking permission to proceed with the project and award the bids to begin
construction as soon as possible.

FINANCIAL INFORMATION KDOT awarded $842,775 towards the project, all other
costs will be funded by Precision Railway Company. The City will act as a pass-thru entity for
reimbursement of funds from KDOT to Precision.

SUGGESTED MOTION [ move to authorize Precision Railway to proceed with its project
and authorize the City Manager to execute any related documentation that the City is required

to sign.

SUPPORTING DOCUMENTS

1. KDOT ECON DEV GRANT - FLOW THROUGH AGREEMENT 120822

2. 63 KA-6875-01 Economic Development Agreement City of Independence Precision
3. C-510 NOTICE OF AWARD

4. C-520 STD FORM OF AGREEMENT

5. C-550_NOTICE TO PROCEED
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FLOW THROUGH AGREEMENT

This Agreement is entered into by and between the City of Independence, Kansas, a
municipal corporation (hereafter CITY), and Precision Railway Equipment Company, LLC, a
Kansas limited liability company (hereafter PRECISION).

Whereas, PRECISION is in the process of expanding its operations in Independence,
Kansas.

And Whereas, CITY is working closely with PRECISION to facilitate PRECISION’S
expansion of operations by providing and applying for certain economic development incentives.

And Whereas, CITY has made application to the Kansas Department of Transportation
(KDOT) for a grant for certain infrastructure improvements relating to PRECISION’S expansion
of operations.

Now Therefore, in consideration of the mutual covenants and agreements hereinafter
contained, the parties agree to the following:

1 Grant Application. CITY has made application to KDOT for certain funding for
construction of railway track from the location of PRECISION’S operations in the West Laurel
Industrial Park, City of Independence, Kansas, to an adjacent railway spur owned and operated by
WATCO. This agreement is made contingent upon CITY receiving the grant funds applied for.

2 Flow Through Responsibility. If the grant application to KDOT is granted, and
| if grant funds are received, KDOT will require CITY to enter into a written agreement with it
regarding use of the funds, accountability for the funds, and many other facets. Upon entering into
such an agi'eement with KDOT, CITY hereby assigns, transfers and conveys unto PRECISION all
CITY’S rights, duties and responsibilities under the agreement with KDOT, and PRECISION

agrees to accept the same. The intent of the parties is that PRECISION will perform all contractual
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responsibilities of CITY which are set forth in CITY’S separate contract with KDOT. When the
agreement is entered into between CITY and KDOT, a true and correct copy of it will be attached
hereto as an exhibit, and PRECISION agrees to be bound by all requirements set forth in said
agreement as if being performed by the CITY itself.

3. Project Management and Contractor Selection. PRECISION will be
responsible for the project management in all respects and hold CITY harmless from the same.
PRECISION agrees to adhere to an open bidding process by publishing notice of solicitation of
bids in CITY’S official newspaper, and bidding must remain open for a minimum of fourteen (14)
days after publication of the notice. Upon request, PRECISION will provide CITY the Affidavit
of Publication of the notice, subsequent bid tabulation, and the selection of bidders so that CITY
may have them on file in the event they are needed to be provided to KDOT.

4. Reimbursement Requests. PRECISION will be responsible for paying for the
project and all selected contractors. PRECISION will submit invoices and proof of payment to
CITY ‘so that CITY may request KDOT reimbursement. PRECISION will be responsible for
tracking eligible and ineligible expenditures within the reimbursement request documentation and
hold CITY harmless from the same. Upon receipt of reimbursement requests from PRECISION,
CITY will be responsible for submitting said requests to KDOT. When CITY collects
reimbursement funds from KDOT, CITY will promptly remit them to PRECISION. CITY shall
have no independent reimbursement obligation to PRECISION other than to remit reimbursement
funds received from KDOT. The sufficiency of reimbursement request documentation shall be
the responsibility of PRECISION, and not CITY.

5. Additional Matters. The parties agree to supplement this agreement in writing as

events occur should the need arise.

Page 4 of 37



6. Binding Effect. This agreement shall be binding upon the heirs, successors and

assigns of the parties hereto.

CITY OF INDEPENDENCE, KANSAS

[([/70]2022

Date DEAN A. HAYSE

ATTEST:

Ori DA

DAVID W. SCHWENKER, City Clerk

PRECISION RAILWAY EQUIPMENT
COMPANY, LLC

AT

' Na
== Title: V- /7 éﬁm ral Mane&cr”
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Agreement No. 278-22
Project No. KA-6875-01
Division of Fiscal and Asset Management

PROJECT NO. 63 KA-6875-01

ECONOMIC DEVELOPMENT PROGRAM

RAIL IMPROVEMENTS

CITY OF INDEPENDENCE, KANSAS .

AGREEMENT

This Agreement is between the Secretary of Transportation, Kansas Department of
Transportation (KDOT) (the “Secretary”) and the City of Independence, Kansas (“LPA”),
collectively, the “Parties.”

RECITALS:

A. The Kansas Legislature, through K.S.A. § 68-2314¢(C), authorized the Secretary to
provide funding for programs to assist local units of government in the administration of
transportation projects including construction, preservation, expansion, and modernization
throughout the state, The KDOT Economic Development Program has been authorized by
the Governor of the State of Kansas and the Kansas Secretary of Transportation under this
legislation.

B. The LPA applied for, and the Secretary has selected, a rail improvement project to
participate in the Economic Development Program, as further described in this Agreement.

C. The Secretary and the LPA are empowered by the laws of Kansas to enter into agreements
for the construction of transportation projects in the state of Kansas.
!

D. Cities and counties are, under certain circumstances, entitled to receive assistance in the
financing of the construction and reconstruction of streets and state highways, provided
however, to be eligible for such state aid, such work is required to be done in accordance
with the laws of Kansas.

NOW THEREFORE, in consideration of these premises and the mutual covenants set
forth herein, the Parties agree to the following terms and provisions.

ARTICLE I
DEFINITIONS: The following terms as used in this Agreement have the designated meanings:

1. “Agreement” means this written document, including all attachments and exhibits,
evidencing the legally binding terms and conditions of the agreement between the Parties.

2. “Construction” means the work done on the Project after Letting, consisting of

building, altering, repairing, improving, or demolishing any structure, building or highway; any
drainage, dredging, excavation, grading or similar work upon real property.

Division of Fiscal and Asset Management Programs Master (Rev. 09/14/2022) Page 1 of 17
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Agreement No. 278-22
Project No. KA-6875-01
Division of Fiscal and Asset Management

3. “Construction Contingency Items” mean unforeseeable elements of cost within
the defined project scope identified after the Construction phase commences.

4. “Construction Engineering” means inspection services, material testing,
engineering consultation, and other reengineering activities required during Construction of the
Project.

5. “Consultant” means any engineering firm or other entity retained to perform
services for the Project.

6. “Contractor” means the entity awarded the Construction contract for the Project
and any subcontractors working for the Contractor with respect to the Project.

7. “Design Plans” means design plans, specifications, estimates, surveys, and any
necessary studies or investigations, including, but not limited to, environmental, hydraulic, and
geological investigations or studies necessary for the Project under this Agreement.

8. “Economic Development Program” or “Program” means a state-funded
reimbursement grant program designed to create new jobs and encourage capital investment in
Kansas by partnering with local units of government or private entities to fund transportation
improvements to create, improve, or expand transportation modes including roadway, rail, airport,
and public transit. This program has been authorized as part of the Eisenhower Legacy
Transportation Program or “IKE” (K.S.A. § 68-2314, et seq.)

9. “Effective Date” means the date the Secretary or the Secretary’s designee signs
this Agreement.

10.  “Emcroachment” means any building, structure, farming, vehicle parking, storage
or other object or thing including, but not limited to, signs, posters, billboards, roadside stands,
fences, or other private installations, not authorized to be located within the Right of Way which
may or may not require removal during Construction pursuant to the Design Plans.

11. “Hazardous Waste” includes, but is not limited to, any substance which meets the
test of hazardous waste characteristics by exhibiting flammability, corrosivity, or reactivity, or
which is defined by state and federal laws and regulations, and any pollutant or contaminant which
may present an imminent and substantial danger to the public health or welfare, including but not
limited to leaking underground storage tanks. Any hazardous waste as defined by state and federal
laws and regulations and amendments occurring after November 11, 1991, is incorporated by
reference and includes but is not limited to: (1) 40 C.F.R. § 261, et seq., Hazardous Waste
Management System; Identification and Listing of Hazardous Waste; Toxicity Characteristics
Revisions; Final Rule; (2) 40 C.F.R. § 280, ef seq., Underground Storage Tanks; Technical
Requirements and State Program Approval; Final Rules; (3) 40 C.F.R. § 300, National Oil and
Hazardous Substances Pollution Contingency Plan; Final Rule; and (4) K.S.A. § 65-3430, ef seq.,
Hazardous Waste.

Division of Fiscal and Asset Management Programs Master (Rev. 09/14/2022) Page 2 of 17
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Agreement No. 278-22
N Project No. KA-6875-01
Division of Fiscal and Asset Management

12. . “KDOT” means the Kansas Department of Transportation, an agency of the State

of Kansas, with its principal place of business located at 700 SW Harrison Street, Topeka, K,
66603-3745.

13, “Letting” or “Let” means the process of receiving bids prior to any award of a
Construction contract for any portion of the Project.

14.:  “Local Public Authority” or “LPA” means the City of Independence, Kansas,
with its place of business at 811 W. Laurel Street, Independence , KS 67301.

15.  “MUTCD” means the latest version of the Manual on Uniform Traffic Control

. Devices as adopted by the Secretary.

16.  “Non-Participating Costs” means the costs of any items or services which the
Secretary, acting on the Secretary’s own behalf, reasonably determines are not an integral part of
the Construction of the Project. o ‘

~17. - “Participating Costs” means expenditures for items or services which are an
integral part of highway, bridge, and road construction projects, as reasonably determined by the

Secretary.,

18.  “Parties” means the Secretary of Transportation and KDOT, individually and

. célleétively, and the LPA.

19. -~ “Preliminary Engineering” means pre-construction activities including, but not
limited to, design work generally performed by a consulting engineering firm that takes place

‘before Letting.

20. . “Project” means all phases and aspects of the Construction endeavor that is the
subject of this Agreement to be undertaken by the LPA, as and when authorized by the Secretary
prior to Letting, being: Constructing a lead track from the WATCO spur adjacent to the West
Laurel Industrial Park — 2,660 track feet with 3 switches. The work will consist of extensive
site preparation, grading for track bed and drainage, base material compaction to establish
sub-grade, cross ties, rail installation with other track materials, then ballast placement to
allow tamping to achieve optimal track lining, surfacing, and dressing at the WATCO spur
adjacent to the West Laurel Industrial Park in Independence, Kansas. '

' 21.. “Project Limits” means that area of Construction for the Project, including all
areas between and within the Right of Way boundaries as shown on the Design Plans.

22. “Responsible Bidder” means one who makes an offer to construct the Project in

- response to a request for bid with the technical capability, financial capacity, human resources,

equipment, and performance record required to perform the contractual services.

23.  “Right of Way” means the real property and interests therein necessary for

Division of Fiscal and Asset Management Programs Master (Rev. 09/14/2022) Page 3 of 17
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Agreement No. 278-22
_ Project No. KA-6875-01
Division of Fiscal and Asset Management

Construction of the Project, including fee simple title, dedications, permanent and temporary
easements, and access rights, as shown on the Design Plans.

- 24, “Secretary” means the Secretary of Transportation of the State of Kansas, and the
Secretary’s successors and assigns.

25.  “Utilities” or “Utility” means all privately, publicly, or cooperatively owned lines,
facilities, and systems for producing, transmitting, or distributing communications, power,
electricity, light, heat, gas, oil, crude products, water, steam, waste, and other similar commodities,
including non-transportation fire and police communication systems which directly or indirectly
serve the public.

ARTICLE II: FUNDING

1. Funding. The table below reflects the funding commitments of each Party. The
Total Actual Costs of Construction include Construction Contingency Items. The Parties agree
* estimated costs and contributions are to be used for encumbrance purposes and may be subject to
change.

Party =~ - Responsibility

Secretary 75% of Total Actual Costs of Construction; Total Contribution to Actual
. ‘| Costs of Construction not to exceed $842,775.00

LPA _ 25% of Total Actual Costs of Construction until Secretary’s funding limit is reached;

100% of Total Actual Costs of Construction after Secretary’s funding limit is reached;

100% of Cost of Preliminary Engineering, Construction Engineering, Right of
Way, and Utility Adjustments;

.100% Non-Participating Costs.

ARTICLE III: SECRETARY RESPONSIBILITIES

1. Technical Information on Right of Way Acquisition. Upon a request from the
LPA, the Secretary will provide technical information to help the LPA acquire Right of Way in
accordance with the laws of the State of Kansas.

2. Relmbursement Payments. The Secretary agrees to make partial payments to the
LPA for amounts not less than $1,000.00 and no more frequently than monthly. Such payments
will be made after receipt of proper billing and approval by a licensed professional engineer, a
licensed professional architect, and/or licensed landscape architect, as applicable, employed by the
LPA that the Project is being constructed within substantial compliance of the Design Plans.

ARTICLE IV: LPA RESPONSIBILITIES

Division of Fiscal and Asset Management Programs Master (Rev. 09/14/2022) Page 4 of 17

Page 9 of 37



Agreement No. 278-22
Project No. KA-6875-01
D1V1s1on of Fiscal and Asset Management

1. . Access Control. The LPA shall maintain the control of access rights and prohibit

_the construction or use of any entrances or access points along the Project within the LPA other

than those shown on\the final Design Plans unless prior approval is obtained from the Secretary.

2 - Accounting. Upon request by the Secretary and in order to enable the Secretary to

S report all costs of the Project to the legislature, the LPA shall provide the Secretary an accounting
o of all actual Non-Participating Costs which are paid directly by the LPA to any party outside of
~ the Secretary and all costs incurred by the LPA not to be reimbursed by the Secretary for
. Preliminary Engineering, Right of Way, Utility adjustmeénts, Construction, and Construction
' L ‘Engmeermg work. phases or any other maj or expense assoc1ated with the Project.

3. Audlt The LPA shall participate and cooperate W1th the Secretary in an annual

- “audit of the Project. yject. The LPA shall make its records and books available to representatives of the

Secretary for audit for a period of five.(5) yeats after date of final payment under this Agreement.
If any such audits reveal payments have been made with state funds by the LPA for items

considered Non—Partlclpatmg Costs, the LPA shall promptly reimburse the Secretary for such
' items ‘upon notlﬁcatlon by the Secretary. '

4. Authorlzatwn of ngnatorv The LPA shall authorize a duly appomted

. 'representatlve to sign for the LPA any or all routine reports as may be required or requested by the _
Secretary in the completion of the Progect

N 5t ':' Cancellatlon bv LPA. If the LPA cancels the Project, it shall reimburse the

. Secretary for any. costs incurred by the Secretary prior to the cancellation of the Project. The LPA

agrees to reimburse the Secretary within thirty (30) days after receipt by the LPA of the Secretary’s
statement of the cost incurred by the Secretary prior-to the cancellation of the Project.

' 6. " Conforml_t_v_ with State. Local and Federal Requirements. The LPA shall be

" , ' responsxble to design the Project. or contract to have the Project designed in conformity. with the
staté, local, and federal design criteria appropriate for the Project as well as in conformity with-
state local and federal law appropriate for the Project.

B 7.:7 Consultant Contract Language. The LPA shall include language requiring

" Aconform1ty with Article TV, paragraph 6 above, it all contracts between the LPA and any
Consultant with whom the LPA has contracted to perform services for the Project. In addition, any
* - contract between the LPA and any Consultant retained by them to perform any of the services’

‘described or.referenced in this paragraph for the Project covered by this Agreement shall contain

language requiring conformity with Article IV, paragraph 6 above. In addition, any contract
between the LPA- and any Consultant with whom the LPA has contracted to prepare and certlfy

o De31gn Plans for the Project covered by this Agreement shall also contain the following provisions:

(a) - Completion of Design. Language requiring completion' of all plan
development stages no later than the current Project schedule’s due dates as issued by
- KDOT, exclusive of delays beyond the Consultant’s control.

- Division olf'Fiscal and Assét Management Programs Master (Rev. 09/14/2022) . Page 5 of 17
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Agreement No. 278-22
Project No. KA-6875-01
Division of Fiscal and Asset Management

(b)  Progress Reports. Language requiring the Consultant to submit to the LPA
(and to the Secretary upon request) progress reports at monthly or at mutually agreed
intervals in conformity with the official Project schedule.

(c) Third-Party Beneficiary. Language making the Secretary a third-party
beneficiary in the agreement between the LPA and the Consultant. Such language shall
read:

“Because of the Secretary of Transportation of the State of Kansas’
(Secretary’s) obligation to administer state funds, federal funds, or
both, the Secretary shall be a third-party beneficiary to this
agreement between the LPA and the Consultant, This third-party
beneficiary status is for the limited purpose of seeking payment or
reimbursement for damages and costs the Secretary, the LPA, or
both, incurred or will incur because the Consultant failed to comply
with its contract obligations under this Agreement or because of the
Consultant’s negligent acts, errors, or omissions. Nothing in this
provision precludes the LPA from seeking recovery or settling any
dispute with the Consultant as long as such settlement does not
restrict the Secretary’s right to payment or reimbursement.”

8. Corrective Work. Representatives of the Secretary may make periodic inspection
of the Project and the records of the LPA as may be deemed necessary or desirable. The LPA shall
direct or cause its contractor to accomplish any corrective action or work required by the
Secretary’s representative as needed for a determination of state participation. The Secretary does
not undertake (for the benefit of the LPA, the Contractor, the Consultant, or any third party) the
duty to perform day-to-day detailed inspection of the Project or to catch the Contractor’s errors,
omissions, or deviations from the final Design Plans.

9. Design and Specifications. The LPA shall be responsible to make or contract to
have made Design Plans for the Project.

10.  Future Encroachments. Except as provided by state, local, and federal laws, the
LPA agrees it shall not in the future permit Encroachments upon the Right of Way of the Project,
and specifically shall require any gas and fuel dispensing pumps erected, moved, or installed along
the Project be placed a distance from the Right of Way line no less than the distance permitted by
the National Fire Code.

11. Hazardous Waste. The LPA agrees to the following regarding Hazardous Waste:

(2) Removal of Hazardous Waste. The LPA shall locate and be responsible for
remediation and cleanup of any Hazardous Waste discovered within the Project Limits.
The LPA shall take appropriate action to cleanup and remediate any identified Hazardous
Waste prior to Letting. The LPA shall also investigate all Hazardous Waste discovered
during Construction and shall take appropriate action to clean up and remediate Hazardous

Division of Fiscal and Asset Management Programs Master (Rev. 09/14/2022) Page 6 of 17
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Agreement No. 278-22
Project No. KA-6875-01
Division of Fiscal and Asset Management

Waste. The standards to establish cleanup and remediation of Hazardous Waste include,
but are not limited to, federal programs administered by the Environmental Protection
Agency (EPA), State of Kansas environmental laws and regulations, and City and County
standards where the Hazardous Waste is located.

‘ (b)  Responsibility for Hazardous Waste Remediation Costs. The LPA shall be

~ responsible for all damages, fines or penalties, expenses, fees, claims, and costs incurred
from remediation and cleanup of any Hazardous Waste within the Project Limits which is
discovered prior to Letting or during Construction.

(c) Hazardous Waste Indemnification. The LPA shall hold harmless, defend,

and indemnify the Secretary, the Secretary’s agents, and employees from all claims,

- including contract claims and associated expenses, and from all fines, penalties, fees, or

costs imposed under state or federal laws arising out of or related to any act of omission by
the LPA in undertaking cleanup or remediation for any Hazardous Waste.

(d)  No Waiver. By signing this Agreement, the LPA has not repudiated,
abandoned, surrendered, waived, or forfeited its right to bring any action, seek
indemnification or seek any other form of recovery or remedy against any third party
responsible for any Hazardous Waste on any Right of Way within the Project Limits. The

* LPA reserves the right to bring any action against any third party for any Hazardous Waste
on any Right of Way within the Project Limits.

12.  Indemnification.

(a) General Indemnification. To the extent permitted by law and subject to the
. maximum liability provisions of the Kansas Tort Claims Act (K.S.A. § 75-6101, et seq.)
as applicable, the LPA shall defend, indemnify, hold harmless, and save the Secretary and
the Secretary’s authorized representatives from any and all costs, liabilities, expenses, suits,
judgments, damages to persons or property, or claims of any nature whatsoever arising out
of or in connection with the provisions or performance of this Agreement by the LPA, the
LPA’s employees, agents, subcontractors or its consultants. The LPA shall not be required
to defend, indemnify, or hold the Secretary harmless for negligent acts or omissions of the
Secretary or the Secretary’s authorized representatives or employees.

(b)  Indemnification by Contractors. The LPA agrees to require the Contractor
to indemnify, hold harmless, and save the Secretary and the LPA from personal injury and
property damage claims arising out of the act or omission of the Contractor, the
Contractor’s agent, subcontractors (at any tier), or suppliers (at any tier). If the Secretary

~ or the LPA defends a third patty’s claim, the Contractor shall indemnify the Secretary and
the LPA for damages paid to the third party and all related expenses either the Secretary or
the LPA or both incur in defending the claim. -

~ 13, Inspections. The LPA is responsible for providing Construction Engineering for
the Project in accordance with any applicable state and local rules and guidelines.

Division of Fiscal and Asset Management Programs Master (Rev. 09/14/2022) Page 7 of 17
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Agreement No. 278-22
Project No. KA-6875-01
Division of Fiscal and Asset Management

‘ (a) By LPA personnel. LPA personnel who are fully qualified to perform the
inspection services in a competent and professional manner may be utilized by the LPA to
inspect the Project, in which case the LPA shall provide the Secretary with a list of such
personnel who will act as the assigned inspectors and their certifications.

(b) By a Consultant, If the LPA does not have sufficient qualified engineering
employees to accomplish the Construction Engineering on this Project, it may engage the
professional services of a qualified consulting engineering firm to do the necessary
services. The Consultant retained shall represent it is in good standing and full compliance
with the statutes of the State of Kansas for registration of professional engineers (K.S.A. §
74-7021), the FHWA and all federal agencies, provide personnel who are fully qualified to
perform the services in a competent and professional manner, and provide the Secretary
with a list-of assigned inspectors and their certifications.

() Protective Clothing. The LPA shall require at a minimum all LPA personnel
and all Consultant personnel performing Construction Engineering to comply with the high
visibility requirements of the MUTCD, Chapter 6E.02, High-Visibility Safety Apparel, If
the LPA executes an agreement for Construction Engineering, the agreement shall contain
this requirement as a minimum. The LPA may set additional clothing requirements for
adequate visibility of personnel.

14, Legal Authority. The LPA agrees to adopt all necessary ordinances and/or
resolutions and to take such administrative or legal steps as may be required to give full effect to
the terms of this Agreement.

15, Letting and Administration by LPA. The LPA shall Let the contract for the

Project and shall award the contract to the lowest Responsible Bidder upon concurrence in the

award by the Secretary. The LPA further agrees to administer the Construction of the Project in

accordance with the Design Plans, and the current version of the LPA’s currently approved

procedures, and administer the payments due the Contractor, including the portion of the cost
. borne by the Secretary.

16.  Maintenance. When the Project is completed and final acceptance is issued, the
LPA shall, at its own cost and expense, maintain the Project and shall make ample provision each
year for such maintenance. If notified by the State Transportation Engineer of any unsatisfactory
maintenance condition, the LPA shall begin the necessary repairs within thirty (30) days and shall
prosecute the work continuously until it is satisfactorily completed.

17. Performance Bond. The LPA agrees to require the Contractor to provide a
performance bond in a sum not less than the amount of the contract as awarded.

18, - Period of Performance. The LPA shall commence implementation of the Project
upon receipt of a Notice to Proceed and complete the Project within two (2) years of the Letting
date the Notice to Proceed was issued to the LPA.

Division of Fiscal and Asset Management Programs Master (Rev, 09/14/2022) Page 8 of 17
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' Agreement No. 278-22

Project No. KA-6875-01
Division of Fiscal and Asset Management

o 190 " Plan Retention. The LPA shall maintain a complete set of.-ﬁﬁal. Design Plans
reproducible; as-built prints, approved shop drawings, and structural materials certification for five
(5) years after the Project’s completion, The LPA further agrees to make such reproducible, prints,

- drawings; and certifications available for inspection by the Secretary upon request. The LPA shal

provide access to or.copies of all the above-mentioned documents to the Secretary. : :

" 20, Responsibility for Adequacy of Design. The LPA shall be responsible for and

' >r"e'q1‘1ire any Consultant retained by it to be responsible for the adequacy and accuracy of the Design

Plaris for the Project. Any review of these items performed by the Secretary or the Secretary’s
representatives is not intended to and shall not be construed to be an undertaking of the LPA’s and
its'Consultant’s duty to provide adequate and accurate Design Plans for the Project. Reviews. by

- the Secretary are not done for the benefit of the Consultant, the construction Contractor, the LPA,

any other political subdivision, or the traveling public. The Secretary makes no representation,
express or-implied warranty to any person or entity concerning the adequacy or accuracy of the

.~ Design Plans for the Project, or any other work performed by the Consultant or the LPA.

.- 21.  Removal of Encroachments. The LPA shall initiate and proceed with diligence to
remove or require the removal of all Encroachments either on or above the limits of the Right of

. Way within its jurisdiction as shown on the final Design Plans for this Project. It is further agreed

all such Encroachments shall be removed before the Project is advertised for Letting; except the
Secretary may permit the Project to be advertised for Letting before such Encroachment is fully
removed if the Secretary determines the LPA and the owner of the Encroachment have fully

provided for. the physical removal of the Encroachment and such removal shall be accomplished -

S ‘within a time sufficiently shortto presént no hindrance or delay to the Construction of the Project. ;

. 22. . Right of Way. The LPA agrees to the following regarding Right of Way:

. (a) . . Right of Way Acquisition. Any and all acquisitions of any Right of Way

* - shown on the final Design Plans for the project shall be done in accordance with law,

- including the Uniform Relocation Assistance and Real Property Acquisition Policies Act

- 0£1970 as amended by the Surface Transportation and Uniform Relocation Assistance Act

. of 1987, and as provided in 49 C.F.R. Part 24, entitled Uniform Relocation Assistance and

Real Property Acquisition for Federal and Federally Assisted Programs, and K.S.A. §§ 58-

3501 to 58-3507, and in accordance with the schedule established by the LPA. The LPA

shall certify to the Secretary, on forms provided by the KDOT’s Bureau of Local Projects,

such Right of Way has been acquired. Further, the LPA shall have recorded ir the Office

_ of the Register of Deeds all Right of Way, deeds, dedications, permanent easements, and
. temporary easements. : ’

© .. .7.(b). Rightof Way Documentation. The LPA shall provide all legal descriptions
“ . required for Right of Way acquisition work. Right of Way descriptions shall'be signed and
. sealed by a licensed land surveyor responsible for the preparation of the Right of Way
" descriptions. The LPA agrees copies of all documents, including recommendations and
coordination for appeals, bills, contracts, journal entries, case files, or documentation

 Division-of Fiscal and Asset Management Programs Master (Rev. 09/14/2022) . Page 9 of 17
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Agreement No..278-22 .

Project No. KA-6875-01
D1V1s1on of Fiscal and Asset Management

" requested by the Ofﬁce of Chief Counsel shall be delivered within the time hm1ts set by
the Secretary

: (c) nghwav Use Permlt §ig the Project neces31tates the LPA to work on Right of

Way that is owned by the Secretary, the LPA shall submit a Fighway Use Permit (KDOT Form

. 304) to the local KDOT District Office for review and approval. A i copy of the Highway Use
Permit may be found at https://www.ksdot.org/Assets/wwwksdotorg/dot_304 -_hwy_permit.pdf.

, (d)  Relocation Assistance. The LPA shall contact the Secretary if there will be

- any displaced person on the Project prior to making the offer for the property. The Parties

mutually agree the LPA shall undertake the relocation of eligible persons as defined in the

.. Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 as

. . amended by the Surface Transportation and Uniform Relocation Assistance Act of 1987,

and ‘as-provided in 49 C.F.R. Part 24, entitled Uniform Relocation Assistance and Real

Property Acquisition for Federal and Federally Assisted Programs, and in general

accordance with K.S.A. §§ 58-3501 to 58- 3507, inclusive, and Kansas Administrative

. Regulations 36-16-1, et seq. The Secretary will provide information, guidance, and
overs1ght to the LPA for any relocations required by the Project.

‘ .3, - Secretary Authorlzatwn The Secretary is authorized by the LPA to take such
o steps as deemed necessary or advisable by the Secretary to secure the benefits of state aid for this
Project. ° :

24, Submission of Design Plans to Secretary. Upon their completion, the LPA shall
. have the Demgn Plans submitted to the Secretary by a licensed professional engineer, a licensed
" professional architect, and/or licensed landscape architect, as applicable, attesting to the
conformity of the Design Plans with Article IV, paragraph 5. The Design Plans shall be signed and
sealed by the licensed professional engineer, licensed professional architect, and/or licensed
landscape architect, as applicable, responsible for preparation of the Design Plans. In addition,
géological investigations or studies shall be signed and sealed by either a licensed geologist or
licensed - professional engineer who. is responsiblé for the preparation’ of the geological
investigations or studies. All technical professionals involved in the Project are required to meet

' 'the apphcable hcensmg and/or cettification requirements as stated in K.S:A."§ 74 7001, et seq.

25 Trafﬁc Control The LPA agrees to the followmg regarding traffic control for the
Progect

(a) Temporary Traffic Control The LPA shall prov1de a temporary traffic

~ control plan-within the Design Plans, which includes the LPA’s plan for handling multi-

~ modal traffic during Construction, including detour routes and road closings, if necessary,

- . and installation of alternate or temporary pedestrian accessible paths to pedestrian facilities

- inthe pubhc nght of Way within the Project Limits. The LPA’s temporary traffic control

" plan‘shall conform to the latest version of the MUTCD, as adopted by the Secretary, and

“comply with the American Disabilities Act of 1990 (ADA) as amended by the ADA

- Amendments Act of 2008, implementing regulations at 28 C.F.R. Part 35, and FHWA
rules, regulatlons and guidance pertaining to the same.
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, (b)  Permanent Traffic Control. The location, form, and character of
informational, regulatory, and warning signs, of traffic signals and of curb and pavement
or other markings installed or placed by any public authority, or other agency as authorized
by K.S.A. § 8-2005, shall conform to the latest version of the MUTCD as adopted by the
Secretary.

(© Parking Control. The LPA shall control parking of vehicles on the city
streets throughout the length of the Project covered by this Agreement. On-street parking
will be permitted until such time as parking interferes with the orderly flow of traffic along
the street.

(d)  Traffic Movements. The arterial characteristics inherent in the Project
require uniformity in information and regulations to the end that traffic may be safely and
expeditiously served. The LPA shall adopt and enforce rules and regulations governing
traffic movements as may be deemed necessary or desirable by the Secretary and the
FHWA.

26.  Utilities. The LPA agrees to the following regarding Utilities:

(2) Utility Relocation. The LPA shall move or adjust, or cause to be moved or
adjusted, and shall be responsible for such removal or adjustment of all existing Utilities
necessary to construct the Project in accordance with the final Design Plans. New or
existing Utilities to be installed, moved, or adjusted shall be located or relocated in
accordance with the current version of the LPA’s standard procedures.

(b) Status of Utilities. The LPA shall furnish the Secretary a list identifying
existing and known Utilities affected, together with locations and proposed adjustments of
the same and designate a representative to be responsible for coordinating the necessary
removal or adjustment of Utilities.

(c)  Time .of Relocation. The LPA shall expeditiously take such steps as are
necessary to facilitate the early adjustment of any Utilities, initiate the removal or
adjustment of the Utilities, and proceed with reasonable diligence to prosecute this work
to completion, The LPA shall certify to the Secretary on forms supplied by the Secretary
that all Utilities required to be moved prior to Construction have either been moved or a
date provided by the LPA as to when, prior to the scheduled Letting and Construction,
Utilities will be moved. The LPA shall move, adjust, or cause to be moved or adjusted all
necessary - Utilities within the time specified in the LPA’s certified form except those
necessary to be moved or adjusted during Construction and those which would disturb the
existing street surface. The LPA shall initiate and proceed to complete adjusting the
remaining Utilities not required to be moved during Construction so as not to delay the
Contractor in Construction of the Project.

()] Permitting of Private Utilities. The LPA shall certify to the Secretary all
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pnvately owned Ut111t1es occupying public Right of Way required for the Construction of
the Project are permitted at the location by franchise, ordinance, agreement or permit and

- : the instrument shall include a statement as to which party shall bear the cost of future . .

adjustments or relocations required as a result of street or highway 1mpr0vements

(e) Indemnification. To the extent penmtted by law, the LPA shall mdemmfy,
; hold harmless and save the Secretary and the Contractor for damages incurred by the
Secretary and Contractor because identified Utilities have not been moved or adjusted

- timely or accurately.

, (® . Cost of Relocation. Except as provided by state and federal laws, the

expense of the removal or adjustment of the Utilities located on public Right of Way shall

- be borne by the owners. The expense of the removal or adjustment of privately- owned

_ Ut1ht1es located on private Right of Way or easements shall be borne by the LPA except
- as prov1ded by state and federal laws.

‘ ARTICLE V: SPECIAL PROGRAM REQUIREMENTS

" 1. Verification of Development is a Condition Precedent to Reimbursement. The
Secretary shall not reimburse the LPA until the Secretary receives verification that the economic
development objective necessitating the Project is underway. Verification for the Project may

-consist of évidence of construction, such as a building permit, a press release, etc. Failure to submit

verification of development within six (6) months of the Effective Date of this Agreement shall
result in cancellation of the Project.

S 20 Economic Development Determination. The LPA shall quantify the impact of the

-Project on economlc development and submit to the Secretary information detailing the number

of jobs created average salary, and/or other economic benefits generated due to economic
development activities associated with the Project. This information shall be submitted within one
(1) year of the Notice of Acceptance of the Project.

3 Lettmg Deadline. The LPA shall Let the Project no later than six (6) months after
. October 2022. The LPA may make a written request to the Secretary to extend the Project’s Letting
'deadlme In the Secretary’s sole discretion, the Secretary may either grant or deny the LPA’s
tequest to extend the Letting deadline. If the LPA does not Let the Project within six (6) months
after October 2022, the Secretary may cancel this Agreement.

4. " Recapture of State Investment The Parties agree to the followmg terms regarding
the recapture of the Secretary’s share:

o (a) ‘ Recapture Period. The Parties agree the recapture peried of the Project is
- ten (10) -years, commencing on the date the Secretary or the LPA gives notice of final
acceptance of the Project.

(b Insurance. If the Project includes improvements to a building, the LPA shall

- Division of Fiscal and Asset Maragement Programs Master (Rev. 09/14/2022) ‘ Page 12 of 17
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purchase and maintain insurance for property damage to the building continuously during
" the Useful Life Period of the Project in an amount equal to or in excess of the funds
* expended on the Project. : :

I (©) Chanée in Public Use. After the Project is completed and during the entire
recapture period, any change in the public use of the real property for the Project shall
- tequite written approval from the Secretary. o ‘

- (d)  Recapture Formula. If the Project is not used for the purpose set forth in this
Agreement or other use approved by the Secretary, the LPA shall pay back to the Secretary
a percentage of the Secretary’s share as follows: -

1) Violates in 1 year of 10-year period: ~ 100% of the Secretary’s Share
2) Violates in 2 year of 10-year period: ~ 90% of the Secretary’s Share
" 3). Violates in 3 year of 10-year period:  80% of the Secretary’s Share
4) Violates in 4™ year of 10-year period:  70% of the Secretary’s Share
. 5) Violates in 5% year of 10-year period: ~ 60% of the Secretary’s Share
'6) Violates in 6 year of 10-year period: ~ 50% of the Secretary’s Share
7)' Violates in 7" year of 10-year period: ~ 40% of the Secretary’s Share
8) Violates in 8® year of 10-year period: ~ 30% of the Secretary’s Share
- 9) Violates in 9" year of 10-year period: ~ 20% of the Secretary’s Share
10) Violates in 10® year of 10-year period:  10% of the Secretary’s Share

Any payments due to the Secretary pursuant to this subparagraph (d) shall be made
within ninety (90) days after receipt of billing from the Secretary’s Chief of Fiscal

Services. »
ARTICLE VI: 'GENERAL PROVISIONS
1L h Acc'egtanée. No contract provision of use of items by the Secretary shall constitute
acceptance or relieve the LPA of liability in respect to any expressed or implied warranties.
. - 2. - Amendment. Any amendment to this Agreement shall be in writing and signed by
" the'Parties. o '
3, Binding_Agreement. This Agreement and all contracts entered into under the

provisions of this Agreement shall be binding upon the Secretary and the LPA and their successors
in office. - o

4. Civil'Rights Act. The “Special Attachment No. 1, Rev. 09.20.17” pertaining to the
* implementation of the Civil Rights Act of 1964, is attached and made a part of this Agreement.

o 5. Cempliance with Federal and State Laws, The LPA shall comply with all
applicable state and federal laws: and regulations. The LPA represents and warrants that any
Contractor and/or Consultant performing any services on the Project shall also comply with all
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applicable state and federal laws and regulations.
6. f:; Contractual Provisions. The provisiens found in the current version of the

“Contractual Provisions Attachment (Form DA-146a),” which is attached, are hereby incorporated
into, and made a part of this Agreement.

o710 j'Cduntérparts'. This Agreement may be executed in counterparts, each of which
shall be.an original and all of which shall constitute the same agreement.

. S8 Debar_ment of State Contractbrs. Any Contractor who defaults on delivery or
does not perform in a satisfactory manner as defined in this Agreement may be barred for uptoa
‘period of three (3) years, pursuant to K.S.A. § 75-37,103, or have its work evaluated for pre-
qualification purposes. Contractors retained by the LPA for the Project shall disclose any
conviction or judgment for a criminal or civil offense of any employee, individual or entity which
controls a-company or organization or will perform work under this Agreement that indicates a
lack of business integrity or business honesty. This includes (1) conviction of a criminal offense

" for obtaining or attempting to obtain a public or private ‘contract or subcontract or in the-

performance of such contract or subcontract; (2) conviction under state or federal statutes of
embezzlement, theft, forgery, bribery, falsification or destruction of records, or receiving stolen
property; (3) conviction under state or federal antitrust statutes; and (4) any other offense to be so
serious and compelling as to affect responsibility as a state contractor. An individual or entity shall
- -be presumed to have control of a company or organization if the individual or entity directly or
Jindirectly, or acting in concert with one or more individuals or entities, owns or controls 25 % or
more of its equity, or otherwise controls its management or policies. Failure to disclose an offense
may result in a breach of this Agreement for cause.

' 9.~ Entire Agreement, This Agreement, with all attached exhibits, expresses the entire
~ agreement between the Parties with respect to the Project. No representations, promises, or
warranties have been made by the Parties that are not fully expressed or incorporated by reference
in this Agreement. - - ‘

10. . Headings. All headings in this Agreement have been included for convenience of
reference only and are not to be deemed to control or affect the meaning or construction or the
_provisions herein. - ‘

- Incorporation of Design Plans. The final Design Plans for the Project are by this
'r_ef_ere,ncé made a part of this Agreement. ‘

12,  Independent Contractor Relationship. The relationship of the Secretary and the
LPA shall be that of an independent contractor, and nothing in this Agreement shall be construed
to create a partnership, joint venture, or employee-employer relationship. The LPA is not the agent
of the Secretary and is not authorized to make any representation, contract, or commitment on
behalf of the Secretary. It is expressly understood that any individual performing services under
this Agreement.on behalf of the LPA shall not be deemed to be an employee or independent
“contractor of the Secretary, and such individual shall not be entitled to tax withholding, workers’
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compensation, unemployment compensation or any employee benefits, statutory or otherwise,
from the Secretary. The LPA agrees that it is solely responsible for the reporting and payment of
income, social security, and other employment taxes due to the proper taxing authorities with
respect to such personnel. The LPA agrees to indemnify, defend and hold harmless the Secretary
and its directors, officers, employees, and agents from and against any and all costs, losses,
damages, liabilities, expenses, demands, and judgments, including court costs and attorney’s fees,
relating to the reporting and payment of income, social security, and other employment taxes and
the provision of employee benefits (including but not limited to workers’ compensation,
unemployment insurance, and health insurance coverage or assessable payments required under
state or federal) with respect to such individual performing services under this Agreement on
behalf of the LPA. This provision shall survive the expiration or termination of this Agreement.

13.  Industry Standards. Where not otherwise provided in this Agreement, materials
or work called for in this Agreement shall be furnished and performed in accordance with best
established practice and standards recognized by the contracted industry and comply with all
applicable federal, state, and local laws and rules and regulations promulgated thereunder.

14.  No_Third-Party Beneficiaries. No third-party beneficiaries are intended to be
created by this Agreement and nothing in this Agreement authorizes third parties to maintain a suit
for damages pursuant to the terms or provisions of this Agreement.

15.  Nondiscrimination and Workplace Safety. The LPA shall comply with all
federal, state, and local laws, and rules and regulations prohibiting discrimination in employment
and controlling workplace safety. Any violations of applicable laws, rules, or regulations may
result in termination of this Agreement.

16.  Notices. Any notice required or submitted under this Agreement shall be deemed
given if personally delivered or mailed by registered or certified mail, return receipt requested and
postage prepaid, to the following addresses of the Parties or such other addresses as either party
shall from time to time designate by written notice.

The Secretary:
Kansas Department of Transportation

Attn: Michelle Needham
Division of Fiscal & Asset Management
700 SW Harrison Street, 2™ Floor West
Topeka, KS 66603-3754

The LPA:

City of Independence, Kansas
Kelly Passauer

811 W. Laurel Street
Independence, KS 67301

17.  Restriction on State Lobbying. Funds provided by the Secretary under this
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Agreement shall not be given or received in exchange for the making of a campaign contribution.
No part of the funds provided through this Agreement shall be used to influence or attempt to
influence an officer of employee of any State of Kansas agency or a member of the Legislature
regarding any pending legislation or the awarding, extension, continuation, renewal, amendment
or modification of any government contract, grant, loan, or cooperative agreement.

18. ° Severability. If any provision of this Agreementis determined by a court of
competent jurisdiction to be invalid or unenforceable to any extent, the remainder of
this Agreement shall not be affected, and each provision of this Agreement shall be enforced to
the fullest extent permitted by law.

19.  Technical Advice and Assistance; Limitations. Technical advice, assistance, or
both, provided by the Secretary under this Agreement shall not be construed as an undertaking by
the Secretary of the duties of the LPA or any other individual or entity, or the duties of any
Consultant, Contractor, licensed professional engineer, or inspector hired by the LPA.

_ 20.  Termination. If, in the judgment of the Secretary, sufficient funds are not
appropriated to continue the function performed in this Agreement and for the payment of the
charges hereunder, the Secretary may terminate this Agreement at the end of its current fiscal year.
The Secretary will participate in all costs approved by the Secretary incurred prior to the
termination of the Agreement.

21.  Waiver. A Party’s failure to exercise or delay in exercising any right, power, or

privilege under this Agreement shall not opetate as a waiver. Further, no single or partial exercise
of any right, power, or privilege shall preclude any other or further exercise thereof.

_ IN WITNESS WHEREOF the Parties have caused this Agreement to be signed by their
duly authorized officers as of the Effective Date.

ATTEST: : THE CITY OF INDEPENDENCE, KANSAS

Ot

" CITY CLERK (Date)
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Kansas Department of Transportation
Secretary of Transportation

By:/f’ifﬁ;/Z ' ¢Z/ / Z//5/Z Z

&~ Calvin E. Reed (Daté) /
Senior Director

Form Approved
ELB 12/13/2022

Legal Dept. KDOT

By
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KANSAS DEPARTMENT OF TRANSPORTATION

Special Attachment
To Contracts or Agreements Entered Into
By the Secretary of Transportation of the State of Kansas

PREAMBLE

The Secretary of Transportation for the State of Kansas, in accordance with the provisions of Title VI of the Civil Rights Act
of 1964 (78 Stat. 252, 42 U.S.C. § 2000d to 2000d-4) and other nondiscrimination requirements and the Regulations, hereby
notifies all contracting parties that it will affirmatively ensure that this contract will be implemented without discrimination
on the grounds of race, color, national origin, sex, age, disability, income-level or Limited English Proficiency (“LEP”).

CLARIFICATION

Where the term “contractor” appears in the following “Nondiscrimination Clauses®, the term “contractor” is understood to
include all parties to contracts or agreements with the Secretary of Transportation, Kansas Department of Transportation,
This Special Attachment shall govern should this Special Attachment conflict with provisions of the Document to which it is
attached.

ASSURANCE APPENDIX A

During the performance of this contract, the contractor, for itself, it’s assignees and successors in interest (hereinafter referred
to as the “contractor”), agrees as follows:

1. Compliance with Regulations: The contractor (hereinafter includes consultants) will comply with the Acts and
the Regulations relative to Non-discrimination in its Federally-assisted programs of the U.S. Department of
Transportation, the Federal Highway Administration (FHWA), the Federal Transit Administration (“FTA”) or
the Federal Aviation Administration (“FAA”) as they may be amended from time to time which are herein
incorporated by reference and made a part of this contract.

2. Nondiscrimination: The contractor, with regard to the work performed by it during the contract, will not
discriminate on the grounds of race, color, or national origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The contractor will not participate directly or
indirectly in the discrimination prohibited by the Acts and the Regulations, including employment practices when
the contract covers any activity, project or program set forth in Appendix B of 49 CFR Part 21,

3. Solicitations for Subcontractors, Including Procurements of Material and Equipment: In all solicitations,
either by competitive bidding or negotiation made by the contractor for work to be performed under a subcontract,
including procurements of materials, or leases of equipment, each potential subcontractor will be notified by the
contractor of the contractor’s obligations under this contract and the Acts and the Regulations relative to Non-
discrimination on the grounds of race, color, or national origin.

4. Information and Reports: The contractor will provide all information and reports required by the Acts, the
Regulations, and directives issued pursuant thereto and will permit access to its books, records, accounts, other
sources of information, and its facilities as may be determined by the Recipient or the FHWA, Federal Transit
Administration (“FTA™), or Federal Aviation Administration (“FAA”) to be pertinent to ascertain compliance
with such Acts, Regulations, and instructions. Where any information required of a confractor is in the exclusive
possession of another who fails or refuses to furnish the information, the contractor will so certify to the Recipient
or, the FHWA, FTA, or FAA as appropriate, and shall set forth what efforts it has made to obtain the information.

5. Sanctions for Noncompliance: In the event of the contractor’s noncompliance with the Non-discrimination
provisions of this contract, the Recipient will impose such contract sanctions as it or the FHWA, FTA, or FAA
may determine to be appropriate, including, but not limited to:

Y withholding payments to the contractor under the contract until the contractor complies; and/or
b. cancelling, terminating or suspending a contract, in whole or in part.

6. Incorporation of Provisions: The contractor will include the provisions of the paragraphs one through six in

every subcontract, including procurements of materials and leases of equipment, unless exempt by the Acts, the
Regulations and directives issued pursuant thereto. The contractor will take action with respect to any
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subcontract or procurement as the Recipient or the FHWA, FTA, or FAA may direct as a means of enforcing
such provisions including sanctions for noncompliance. Provided, that if the contractor becomes involved in, or
is threatened with litigation by a subcontractor, or supplier because of such direction, the contractor may request
the Recipient to enter into any litigation to protect the interests of the Recipient. In addition, the contractor may
request the United States to enter into the litigation to protect the interests of the United States.

ASSURANCE APPENDIX E

During the performance of this contract, the contractor, for itself, its assignees, and successors in interest (hereinafter
referred to as the “contractor”) agrees to comply with the following non-discrimination statutes and authorities; including
but not limited to:

o Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat, 252), (prohibits discrimination on the
basis of race, color, national origin); and 49 CFR Part 21.

_e The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601},
" (prohibits unfair treatment of persons displaced or whose property has been acquired because of Federal or
. Federal-aid programs and projects);

o The Federal Aid Highway Act of 1973 (23 U.S.C. § 324 et. seq.), (prohibits discrimination on the basis of sex);

o Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794 et. seq.) as amended, (prohibits discrimination on
‘the basis of disability); and 49 CFR Part 27;

e The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et. seq.), prohibits discrimination on the
basis of age);

e Airport and Airway Improvement Act of 1982, (49 U.S.C. § 471, Section 47123), as amended, (prohibits
discrimination based on race, creed, color, national origin, or sex);

¢ The Civil Rights Restoration Act of 1987 (PL No. 100-259), (Broadened the scope, coverage and applicability of
Title V1 of the Civil Rights Act of 1964, The Age Discrimination Act of 1975 and Section 504 of the
Rehabilitation Act of 1973, by expanding the definition of the terms “programs or activities” to include all of the
programs or activities of the Federal-aid recipients, sub-recipients and contractors, whether such programs or
activities are Federally funded or not);

¢ Titles II and III 'of the Americans with Disabilities Act, which prohibit discrimination on the basis of disability in
the operation of public entities, public and private transportation systems, places of public accommodation, and
cértain testing entities (42 U.S.C. §§12131-12189) as implemented by Department of Transportation regulations at
49 C.F.R. parts 37 and 38;

e The Federal Aviation Administration’s Non-discrimination statute (49 U.S.C. § 47123) (prohibits discrimination
on the basis of race, color, national origin, and sex);

o Executive Order 12898, Federal Actions to Address Environmental Justice in Minority Populations and Low-
Income Populations, which ensures nondiscrimination against minority populations by discouraging programs,
policies, and activities with disproportionately high and adverse human health or environmental effects on
minority and low-income populations;

e Fxecutive Order 13166, Improving Access to Services for Persons with LEP, and resulting agency guidance,
national origin discrimination includes discrimination because of LEP. To ensure compliance with Title VI, you
must take reasonable steps to ensure that LEP persons have meaningful access to your programs (70 Fed. Reg. at
74087 to 74100);

o . Title IX of the Education Amendments of 1972, as amended, which prohibits you from discriminating because of
sex in education programs or activities (20 U.S.C. § 1681)
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State of Kansas
Department of Administration DA-146a
(Rev. 07-19)
CONTRACTUAL PROVISIONS ATTACHMENT

Important: This form contains mandatory contract provisions and must be attached to or incorporated
in all coples of any contractual agreement. If it is attached to the vendor/contractor's
standard contract form, then that form must be altered to contain the following provision:

The Provisions found in Contractual Provisions Attachment (Form DA-146a,
Rev. 07-19), which is attached hereto, are hereby incorporated in this contract and
made a part thereof,

The parties agree that the following provisions are hereby incorporated into the
contract to which it is attached and made a part thereof, said contract being the
/O day of AMovEmBEA 2022 .

1. Terms Herein Controlling Provisions: It is expressly agreed that the terms of each and every
provision in this attachment shall prevail and control over the terms of any other conflicting
provision in any other document relating to and a part of the contract in which this attachment is
incorporated. Any terms that conflict or could be interpreted to conflict with this attachment are
nullified.

2. Kansas Law and Venue: This contract shall be subject to, governed by, and construed
+according to the laws of the State of Kansas, and jurisdiction and venue of any suit in
connection with this. contract shall reside only in courts located in the State of Kansas.

3. Termination Due To Lack Of Funding Appropriation: If, in the judgment of the Director of
Accounts and Reports, Department of Administration, sufficient funds are not appropriated to
continue the function performed in this agreement and for the payment of the charges hereunder,
State may terminate this agreement at the end of its current fiscal year. State agrees to give written
notice of termination to contractor at least thirty (30) days prior to the end of its current fiscal year
and shall give such notice for a greater period prior to the end of such fiscal year as may be
provided in this contract, except that such notice shall not be required prior to ninety (90) days
before the end of such fiscal year. Contractor shall have the right, at the end of such fiscal year, to
take possession of any equipment provided State under the. contract. State will pay to the
contractor all regular contractual payments incurred through the end of such fiscal year, plus
contractual charges incidental to the return of any such equipment. Upon termination of the
agreement by State, title to any such equipment shall revert to contractor at the end of the State's
current fiscal year. The termination of the contract pursuant to this paragraph shall not cause any
penalty to be charged to the agency or the contractor.

4. Disclaimer Of Liability: No provision of this contract will be given effect that attempts to require
the State of Kansas or its agencies to defend, hold harmless, or indemnify any contractor or third
party for any acts or omissions. The liability of the State of Kansas is defined under the Kansas
Tort Claims Act (K.S.A. 75-6101, et seq.).

5. Anti-Discrimination_Clause: The contractor agrees: (a) to comply with the Kansas Act Against
Discrimination (K.8.A. 44-1001, et seq.) and the Kansas Age Discrimination in Employment Act
(K.S.A. 44-1111, et seq.) and the applicable provisions of the Americans With Disabilities Act
(42 U.S.C. 12101, et seq.) (ADA), and Kansas Executive Order No. 19-02, and to not discriminate
against any person because of race, color, gender, sexual orientation, gender identity or
expression, religion, national origin, ancestry, age, military or veteran status, disability status,
marital or family status, genetic information, or political affiliation that is unrelated to the person's
ability to reasonably perform the duties of a particular job or position; (b) to include in all
solicitations or advertisements for employees, the phrase “equal opportunity employer”; {(c) to
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comply with the reporting requirements set out at K.S.A. 44-1031 and K.S.A. 44-1116; (d) to
include those provisions in every subcontract or purchase order so that they are binding upon such
subcontractor or vendor; () that a failure to comply with the reporting requirements of (¢) above or
if the contractor is found guilty of any violation of such acts by the Kansas Human Rights
Commission, such violation shall constitute a breach of contract and the contract may be
cancelled, terminated or suspended, in whole or in part, by the contracting state agency or the
Kansas Department of Administration; (f) Contractor agrees to comply with all applicable state and
federal anti-discrimination laws and regulations; (g) Contractor agrees all hiring must be on the
basis of individual merit and qualifications, and discrimination or harassment of persons for the
reasons stated above is prohibited; and (h) if is determined that the contractor has violated the
provisions of any portion of this paragraph, such violation shall constitute a breach of contract and
the contract may be canceled, terminated, or suspended, in whole or in part, by the contracting
state agency or the Kansas Department of Administration.

Acceptance of Contract: This contract shall not be considered accepted, approved or otherwise
effective until the statutorily required approvals and certifications have been given.

Arbitration, Damages, Warranties: Notwithstanding any language to the contrary, no
interpretation of this contract shall find that the State or its agencies have agreed to binding
arbitration, or the payment of damages or penalties. Further, the State of Kansas and its agencies
do not agree to pay attorney fees, costs, or late payment charges beyond those available under
the Kansas Prompt Payment Act (K.S.A. 75-8403), and no provision will be given effect that
attempts to exclude, modify, disclaim or otherwise attempt to limit any damages available to the
State of Kansas or its agencies at law, including but not limited to, the implied warranties of
merchantability and fitness for a particular purpose.

Representative's Authority to Contract: By signing this contract, the representative of the
contractor thereby represents that such person is duly authorized by the contractor to execute this
contract on behalf of the contractor and that the contractor agrees to be bound by the provisions
thereof.

Responsibility for Taxes: The State of Kansas and its agencies shall not be responsible for, nor
indemnify a contractor for, any federal, state or local taxes which may be imposed or levied upon
the subject matter of this contract.

Insurance: The State of Kansas and its agencies shall not be required to purchase any insurance
against loss or damage to property or any other subject matter relating to this contract, nor shall
this contract require them to establish a "self-insurance” fund to protect against any such loss or
damage. Subject to the provisions of the Kansas Tort Claims Act (K.S.A. 76-6101, et seq.), the
contractor shall bear the risk of any loss or damage to any property in which the contractor holds
title,

. Information: No provision of this contract shall be construed as limiting the Legislative
- Division of Post Audit from having access to information pursuant to K.S.A. 46-1101,

et seq.

The Eleventh Amendment: "The Eleventh Amendment is an inherent and incumbent protection
with the State of Kansas and need not be reserved, but prudence requires the State to reiterate
that nothing related to this contract shall be deemed a walver of the Eleventh Amendment."

Campaign Contributions / Lobbying: Funds provided through a grant award or contract shall
not be given or received in exchange for the making of a campaign contribution. No part of the
funds provided through this contract shall be used to influence or attempt to influence an officer or
employee of any State of Kansas agency or a member of the Legislature regarding any
pending legislation or the awarding, extension, continuation, renewal, amendment or madification
of any government contract, grant, loan, or cooperative agreement.
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Attachment No. 3

CERTIFICATION BY PARTICIPANTS AS TO CURRENT HISTORY
REGARDING DEBARMENT, ELIGIBILITY, INDICTMENTS, CONVICTIONS, OR
CIVIL JUDGMENTS

By signing this certificate, the Participant certifies that neither it nor its principals (owner, partner, director,
officer, principal investigator, project director, manager, auditor, or any other position involving the
administration of federal funds) is:

(1) not currently under suspension, debarment, voluntary exclusion, or determination of ineligibility
by any federal agency;

(2) has not been suspended, debarred, voluntarily excluded or determined ineligible by any federal
agency within the past three years;

(3) does not have a proposed debarment pending;

(4) and has not been indicted, convicted, or had a civil judgment rendered against (it) by a court of
competent jurisdiction in any manner involving fraud or official misconduct within the past three
years.

List any exceptions here:

E){ceptions will not necessarily result in denial of award, but will be considered in determining bidder or
respondent responsibility. For any exceptions noted, indicate below to whom it applies, initiating agency,
- and dates of action.

Providing false information may result in criminal prosecution or administrative sanctions.

Participant/Firm’s Name: C/{.l\'; of (Mﬁ,‘ge/mfip,hc&

Address: 1l W Lawurel St.

City/State/Zip: Independence, KS (7120l

Authorized Company Official’s Name and Title:  LO\C e Lies
: : (Typed or Printed)

Signature of Authorized Representative: %&cﬂ » %j\) / / //ﬂ/zd'l >
‘ ’ (Date)
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Notice of Award

Date:

Project: Precision Rail Spur Project to include Grading, Drainage, Aggregate & Concrete Apron Work at
Precision Railway Equipment Co.

Owner: Precision Railway Equipment Co. Owner's Contract No.:
Contract: Engineer's Project No.: 2101080648
Bidder:

Bidder's Address: [send Notice of Award Certified Mail, Return Receipt Requested]

You are notified that your Bid dated for the above Contract has been considered. You are the
Successful Bidder and are awarded a Contract for

[Indicate total Work, alternates, or sections of Work awarded.]
The Contract Price of your Contract is Dollars ($ ).
[Insert appropriate data if unit prices are used. Change language for cost-plus contracts.]

copies of the proposed Contract Documents (except Drawings) accompany this Notice of Award.

sets of the Drawings will be delivered separately or otherwise made available to you immediately.

You must comply with the following conditions precedent within [15] days of the date you receive this
Notice of Award.

1. Deliver to the Owner [ ] fully executed counterparts of the Contract Documents.

2. Deliver with the executed Contract Documents the Contract security [Bonds] as specified in the
Instructions to Bidders (Article 20), General Conditions (Paragraph 5.01), and Supplementary
Conditions (Paragraph SC-5.01).

3. Other conditions precedent:

Failure to comply with these conditions within the time specified will entitle Owner to consider you in
default, annul this Notice of Award, and declare your Bid security forfeited.

Within ten days after you comply with the above conditions, Owner will return to you one fully executed
counterpart of the Contract Documents.

Owner
By:

Authorized Signature

Title
Copy to Engineer

EJCDC C-510 Notice of Award
Prepared by the Engineers Joint Contract Documents Committee and endorsed by the Construction Specifications Institute.
Page 1 of 1
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FORM OF AGREEMENT
BETWEEN OWNER AND CONTRACTOR
FOR CONSTRUCTION CONTRACT (STIPULATED PRICE)

THIS AGREEMENT is by and between Precision Railway Equipment Co. (“Owner”) and

(“Contractor™).

Owner and Contractor hereby agree as follows:

ARTICLE 1 - WORK

1.01  Contractor shall complete all Work as specified or indicated in the Contract Documents. The
Work is generally described as follows:

Project bid includes three (3) separate scope of work sections. Contractors may bid on individual scopes of
work or any combination of all three.

1. Site civil scope for for the development of a rail tamper remanufacturing and maintenance facility.
The building structure, interior paving, driveways and parking lot were completed in a previous
phase. Scope of work includes, but is not limited to, mass grading, rail bed/subballast grading, rail
ballast & walkway ballast procurement, placement and stockpiling, private storm sewer system
improvements (pipe, inlets, gabions, concrete weir), pavement construction (aggregate and
concrete), walkway ballast placement and final seeding & erosion control.

2. Track material acquisition scope includes procuring all rail materials (ties, rail, turnouts, OTM),
other than the rail bed/subballast, rail ballast, and walkway ballast.

3. Rail construction scope includes the placement of the track section, including rail ballast, ties, rails,
turnouts, and other track material (OTM).

ARTICLE 2 —- THE PROJECT

2.01  The Project for which the Work under the Contract Documents may be the whole or only a part
is generally described as follows:

Precision Rail Spur Project to include Rail Construction, Grading, Drainage, Aggregate &
Concrete Apron Work at Precision Railway Equipment Co.

ARTICLE 3 - ENGINEER

3.01 The Project has been designed by MKEC Engineering, Inc. (Engineer), which is to act as
Owner’s representative, assume all duties and responsibilities, and have the rights and authority
assigned to Engineer in the Contract Documents in connection with the completion of the Work
in accordance with the Contract Documents.

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.
Page 1 of 9
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ARTICLE 4 - CONTRACT TIMES

4.01

4.02

4.03

Time of the Essence

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness
for final payment as stated in the Contract Documents are of the essence of the Contract.

Days to Achieve Substantial Completion and Final Payment

A. The SITE CIVIL Work will be substantially completed within 60 days after the date when the
Contract Times commence to run as provided in Paragraph 2.03 of the General Conditions, and
completed and ready for final payment in accordance with Paragraph 14.07 of the General
Conditions within 95 days after the date when the Contract Times commence to run.

B. The TRACK MATERIAL ACQUISITION Work will be substantially completed within 30
days after the date when the Contract Times commence to run as provided in Paragraph 2.03 of
the General Conditions, and completed and ready for final payment in accordance with
Paragraph 14.07 of the General Conditions within 40 days after the date when the Contract
Times commence to run.

C. The RAIL CONSTRUCTION Work will be substantially completed within 45 days after the
date when the Contract Times commence to run as provided in Paragraph 2.03 of the General
Conditions, and completed and ready for final payment in accordance with Paragraph 14.07 of
the General Conditions within 55 days after the date when the Contract Times commence to
run.

Liquidated Damages

A. Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01 above
and that Owner will suffer financial loss if the Work is not completed within the times
specified in Paragraph 4.02 above, plus any extensions thereof allowed in accordance with
Article 12 of the General Conditions. The parties also recognize the delays, expense, and
difficulties involved in proving in a legal or arbitration proceeding the actual loss suffered by
Owner if the Work is not completed on time. Accordingly, instead of requiring any such proof,
Owner and Contractor agree that as liquidated damages for delay (but not as a penalty),
Contractor shall pay Owner $500 for each day that expires after the time specified in Paragraph
4.02 above for Substantial Completion until the Work is substantially complete. After
Substantial Completion, if Contractor shall neglect, refuse, or fail to complete the remaining
Work within the Contract Time or any proper extension thereof granted by Owner, Contractor
shall pay Owner $500 for each day that expires after the time specified in Paragraph 4.02 above
for completion and readiness for final payment until the Work is completed and ready for final
payment.

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.
Page 2 of 9
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ARTICLE 5 - CONTRACT PRICE

5.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract
Documents an amount in current funds equal to the sum of the amounts determined pursuant to
Paragraphs 5.01.A:

A. For all Work, at the prices stated in Contractor’s Bid, attached hereto as an exhibit.
ARTICLE 6 —- PAYMENT PROCEDURES
6.01  Submittal and Processing of Payments

A. Contractor shall submit Applications for Payment in accordance with Article 14 of the General
Conditions. Applications for Payment will be processed by Engineer as provided in the General
Conditions.

6.02  Progress Payments; Retainage

A. Owner shall make progress payments on account of the Contract Price on the basis of
Contractor’s Applications for Payment no later than noon on the 1% Wednesday of each month
during performance of the Work as provided in Paragraph 6.02.A.1 below. All such payments
will be measured by the schedule of values established as provided in Paragraph 2.07.A of the
General Conditions (and in the case of Unit Price Work based on the number of units
completed) or, in the event there is no schedule of values, as provided in the General
Requirements.

1. Prior to Substantial Completion, progress payments will be made in an amount equal to the
percentage indicated below but, in each case, less the aggregate of payments previously
made and less such amounts as Engineer may determine or Owner may withhold, including
but not limited to liquidated damages, in accordance with Paragraph 14.02 of the General
Conditions.

a. 95 percent of Work completed (with the balance being retainage). If the Work has been
50 percent completed as determined by Engineer, and if the character and progress of
the Work have been satisfactory to Owner and Engineer, then as long as the character
and progress of the Work remain satisfactory to Owner and Engineer, there will be no
additional retainage; and

b. 95 percent of cost of materials and equipment not incorporated in the Work (with the
balance being retainage).

B. Upon Substantial Completion, Owner shall pay an amount sufficient to increase total payments
to Contractor to 95 percent of the Work completed, less such amounts as Engineer shall
determine in accordance with Paragraph 14.02.B.5 of the General Conditions and less 100
percent of Engineer’s estimate of the value of Work to be completed or corrected as shown on
the tentative list of items to be completed or corrected attached to the certificate of Substantial
Completion.

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.
Page 3 of 9
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NOTE TO USER
Typical values used in Paragraph 6.02.B are 100 percent and 200 percent
respectively.

6.03  Final Payment

A. Upon final completion and acceptance of the Work in accordance with Paragraph 14.07 of the
General Conditions, Owner shall pay the remainder of the Contract Price as recommended by
Engineer as provided in said Paragraph 14.07.

ARTICLE 7 - CONTRACTOR’S REPRESENTATIONS

7.01 In order to induce Owner to enter into this Agreement, Contractor makes the following
representations:

A. Contractor has examined and carefully studied the Contract Documents and the other related
data identified in the Bidding Documents.

B. Contractor has visited the Site and become familiar with and is satisfied as to the general, local,
and Site conditions that may affect cost, progress, and performance of the Work.

C. Contractor is familiar with and is satisfied as to all federal, state, and local Laws and
Regulations that may affect cost, progress, and performance of the Work.

D. DELETED

E. Contractor has considered the information known to Contractor; information commonly known
to contractors doing business in the locality of the Site; information and observations obtained
from visits to the Site; the Contract Documents; and the Site-related reports and drawings
identified in the Contract Documents, with respect to the effect of such information,
observations, and documents on (1) the cost, progress, and performance of the Work; (2) the
means, methods, techniques, sequences, and procedures of construction to be employed by
Contractor, including any specific means, methods, techniques, sequences, and procedures of
construction expressly required by the Contract Documents; and (3) Contractor’s safety
precautions and programs.

F. Based on the information and observations referred to in Paragraph 7.01.E above, Contractor
does not consider that further examinations, investigations, explorations, tests, studies, or data
are necessary for the performance of the Work at the Contract Price, within the Contract Times,
and in accordance with the other terms and conditions of the Contract Documents.

G. Contractor is aware of the general nature of work to be performed by Owner and others at the
Site that relates to the Work as indicated in the Contract Documents.

H. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and the written
resolution thereof by Engineer is acceptable to Contractor.

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.
Page 4 of 9
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I. The Contract Documents are generally sufficient to indicate and convey understanding of all
terms and conditions for performance and furnishing of the Work.

ARTICLE 8 - CONTRACT DOCUMENTS

8.01 Contents

A. The Contract Documents consist of the following:

I.

2.

This Agreement (pages 1 to _, inclusive).

Performance bond (pages to , inclusive).
General Conditions (pages to , inclusive).
Supplementary Conditions (pages to , inclusive).

Specifications as listed in the table of contents of the Project Manual.

Drawings consisting of 24 sheets with each sheet bearing the following general title:
Precision Rail Spur Project, Independence, KS.

Addenda (numbers to , inclusive).

Exhibits to this Agreement (enumerated as follows):

a. Contractor’s Bid (pages to , inclusive).
b. Documentation submitted by Contractor prior to Notice of Award (pages to
, inclusive).

c. [List other required attachments (if any), such as documents required by funding or
lending agencies].

The following which may be delivered or issued on or after the Effective Date of the
Agreement and are not attached hereto:

a. Notice to Proceed (pages to , inclusive).

b. Work Change Directives.
c. Change Orders.

NOTE TO USER
If any of the items listed are not to be included as Contract Documents,
remove such item from the list and renumber the remaining items.

B. The documents listed in Paragraph 8.01.A are attached to this Agreement (except as expressly
noted otherwise above).

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)

Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.
Page 5 of 9

Page 33 of 37



C. There are no Contract Documents other than those listed above in this Article 8.

D. The Contract Documents may only be amended, modified, or supplemented as provided in
Paragraph 3.04 of the General Conditions.

ARTICLE 9 - MISCELLANEOUS

9.01

9.02

9.03

9.04

9.05

Terms

A. Terms used in this Agreement will have the meanings stated in the General Conditions and the
Supplementary Conditions.

Assignment of Contract

A. No assignment by a party hereto of any rights under or interests in the Contract will be binding
on another party hereto without the written consent of the party sought to be bound; and,
specifically but without limitation, moneys that may become due and moneys that are due may
not be assigned without such consent (except to the extent that the effect of this restriction may
be limited by law), and unless specifically stated to the contrary in any written consent to an
assignment, no assignment will release or discharge the assignor from any duty or
responsibility under the Contract Documents.

Successors and Assigns

A. Owner and Contractor each binds itself, its partners, successors, assigns, and legal
representatives to the other party hereto, its partners, successors, assigns, and legal
representatives in respect to all covenants, agreements, and obligations contained in the
Contract Documents.

Severability

A. Any provision or part of the Contract Documents held to be void or unenforceable under any
Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be
valid and binding upon Owner and Contractor, who agree that the Contract Documents shall be
reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.

Contractor’s Certifications

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this Paragraph
9.05:

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of value
likely to influence the action of a public official in the bidding process or in the Contract
execution;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to influence
the bidding process or the execution of the Contract to the detriment of Owner, (b) to

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.
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establish Bid or Contract prices at artificial non-competitive levels, or (c) to deprive Owner
of the benefits of free and open competition;

3. “collusive practice” means a scheme or arrangement between two or more Bidders, with or
without the knowledge of Owner, a purpose of which is to establish Bid prices at artificial,
non-competitive levels; and

4. ‘“‘coercive practice” means harming or threatening to harm, directly or indirectly, persons or
their property to influence their participation in the bidding process or affect the execution

of the Contract.

9.06 Other Provisions

NOTES TO USER
1. If Owner intends to assign a procurement contract (for goods and
services) to the Contractor, see Notes to User at Article 23 of Suggested
Instructions to Bidders for Procurement Contracts (EJCDC P-200,
2000 Edition) for provisions to be inserted in this Article.

2. Insert other provisions here if applicable.

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement. Counterparts have been delivered
to Owner and Contractor. All portions of the Contract Documents have been signed or have been identified by
Owner and Contractor or on their behalf.

NOTE TO USER
See I-21 and correlate procedures for format and signing of the documents.

This Agreement will be effective on (which is the Effective Date of the Agreement).

NOTE TO USER
The Effective Date of the Agreement and the dates of any Construction
Performance Bond (EJCDC C-610) and Construction Payment Bond
(EJCDC C-615) should be the same, if possible. In no case may the date of
any bonds be earlier then the Effective Date of the Agreement.

OWNER: CONTRACTOR
By: By:
Title: Title:

(If Contractor is a corporation, a partnership,
or a joint venture, attach evidence of authority

to sign.)

Attest: Attest:

Title: Title:

Address for giving notices: Address for giving notices:
License No.:

(Where applicable)

NOTE TO USER: Use in those states or other

If Owner is a corporation, attach evidence LT . .
( P jurisdictions where applicable or required.

of authority to sign. If Owner is a public body,
attach evidence of authority to sign and resolution  Agent for service of process:
or other documents authorizing execution
of this Agreement.)

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.
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Notice to Proceed

Date:

Project: Precision Rail Spur Project to include Grading, Drainage, Aggregate & Concrete Apron Work at Precision
Railway Equipment Co.

Owner: Precision Railway Equipment Co. Owner's Contract No.:
Contract: Engineer's Project No.: 2101080648
Contractor:

Contractor's Address: [send Certified Mail, Return Receipt Requested]

You are notified that the Contract Times under the above Contract will commence to run
on . On or before that date, you are to start performing your obligations under the Contract
Documents. In accordance with Article 4 of the Agreement, the date of Substantial Completion
is , and the date of readiness for final payment is [(or) the number of days to achieve
Substantial Completion is , and the number of days to achieve readiness for final payment is

—

Before you may start any Work at the Site, Paragraph 2.01.B of the General Conditions
provides that you and Owner must each deliver to the other (with copies to Engineer and other
identified additional insureds and loss payees) certificates of insurance which each is required to
purchase and maintain in accordance with the Contract Documents.

Also, before you may start any Work at the Site, you must:

[add other requirements].

Owner

Given by:

Authorized Signature

Title

Date
Copy to Engineer

EJCDC C-550 Notice to Proceed
Prepared by the Engineers Joint Contract Documents Committee and endorsed by the Construction Specifications Institute.
Page 1 of 1
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